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Copyright Amendment Bill 2010 Submission Made Before the Parliamentary Standing Committee on Human Resources Development 
Introduction: 
The Internet and Mobile Association of India [IAMAI www.iamai.in] would like to welcome the proposed Copyright Amendment Bill 2010 as extremely positive, balanced and conducive to innovation. We would like to thank the Standing Committee for initiating a public call for comments process. We are also grateful to the Standing Committee for extending the deadline for submissions to June 4, 2010, as per the revised information on the Rajya Sabha Secretariat website, allowing increased stakeholder inputs.
The outlook of the proposed Bill on issues such as parallel importation of works, rights management information, orphan works, empowerment of the Copyright Board, focus on the author/performer are encouraging and steps in the right direction 

While agreeing with the broad terms and tenor of the proposed Bill, we feel that it does not adequately address issues affecting the internet and mobile media which are because of rapid technological strides and large user bases they hold an important key to the entire issue of copyright. 

We, therefore, are privileged to place before the Parliamentary Standing Committee a submission covering the following issues: 

1 Limitation of the liability of intermediaries/ Safe Harbour provisions 

2 Exemption of ISPs and intermediaries from criminal liability 

3 Flexibility in fair dealing and copyright exceptions
4 Unhindered access for the disabled 

5 Appropriate Digital Rights Management 

6 First Owner of Copyright 

7 Preservation by public libraries provisions to include digital preservation
8 Mobile value added services
We sincerely hope that the Parliamentary Standing Committee would be able to take our suggestions into account and bring in suitable modifications in the proposed Bill. We are also looking forward to making a representation to the Chairpeson and other members of the Committee. 

PART I 
LIABILITY OF INTERMEDIARIES INCLUDING NETWORK SERVICE PROVIDERS AND INTERNET SERVICE PROVIDERS
Issue 1: 
INTRODUCING A STATUTORY LIMITATION OF LIABILITY REGIME FOR ISPS: 
1 Globally, Internet intermediaries are often subject to attempts to be put at the receiving end of disputes involving allegations of copyright infringement as well as liability for the actions of third-parties. In response to this, many jurisdictions across the worlds have recognized, through legislative enactments and judicial decisions, that Internet intermediaries should not play the role of gatekeepers responsible for the actions of others. These protective provisions are often referred to as “safe harbours”, and are crucial to promote balanced copyright law permitting creativity and innovation to grow. Indeed, the future of the Internet depends on recognizing the position of intermediaries and limiting liability in a way which respects the concerns of content owners.

2 Section 51(a)(ii) of the Indian Copyright Act absolves an ISP of liability if it was not aware or had no reasonable ground for believing that the communication to the public would be an infringement of copyright. However, it is not clear as to what can constitute actual knowledge nor is the standard of knowledge an ISP is required to possess, clearly defined. We also believe that the “no reasonable ground for belief” is a fairly high standard which casts a positive obligation on an ISP to monitor or policy copyright infringements. 
3 Many countries across the world have enacted specific legislation to outline how Internet intermediaries are protected from liability, and several others are in the process of doing so. The Digital Millennium Copyright Act, 1998 (“DMCA”) in the United States legislatively backs the principle that passive automatic acts shall not become grounds for a finding of online copyright infringement, absolving Internet intermediaries of any monetary liability and restricts the circumstances where injunctive relief could be claimed against them. The European Union has a similar regime in its E-​Commerce Directive 2000/31/EC ("E​Commerce Directive”), where Internet intermediaries are exempted from liability when they serve as "mere conduits" (Article 17) or provide "temporary caching" (Article 18) or “hosting” (Article 19). Safe harbor legislation has also been passed in Chile, and is currently in consideration for enactment in several other jurisdictions, including Brazil and Canada.
4 The primary purpose of such measures to limit the liability of Internet intermediaries is because they perform a unique role in supporting the Internet. 

Proposals: 
1 We suggest that the Copyright Act must limit how liability can be placed on Internet Intermediaries, protecting them from unjust claims. 

2 ISPs under the Copyright Act should be treated as mere hosts and conduits and therefore, ISPs should have no general obligation to monitor third party material which they host and transmit, nor any general obligation to actively police infringing activity. 

3 The Copyright Act should clearly specify that an ISP will be liable only if it has knowledge of the infringing activity and has failed to remove the infringing material on receiving a lawfully sufficient notice from the concerned content owner or if it induces, causes, or materially contributes to the infringing conduct of another.

Issue 2:

INTRODUCING A NOTICE AND TAKEDOWN MECHANISM FOR ISPS: 
Internet intermediaries should not be held responsible for words they didn't write, pictures they didn't take, or videos they didn't create. One method to balance the concerns of rights-holders is that in any event before an ISP is held liable an effective Notice and Takedown (“NTD”) mechanism should be followed. This consists of a scheme where the parties hosting content agree to remove content in case of a legitimate notice by the content owner. It has the advantage of reducing high costs of litigation by providing a quick redressal mechanism to address content owners’ legitimate complaints.
Most safe harbor provisions across jurisdictions where they are in existence contain notice-and-take-down provisions. This is now evolving into to a judicial-notice-and-take-down system, where all such notices are either required to be issued by courts or are subject to time-bound confirmation by judicial process. This helps protects users from having their lawful rights to speech and expression from being prejudiced by occasional attempts by parties to misuse the notice process to force intermediaries to take down content even though it is evidently non-infringing. Even in older notice-and-take down systems, affected parties are allowed the power to issue counter-notices challenging claims of infringement, upon which the Internet intermediary is no longer compelled to block access to that content without the issuance of a court order.
Proposal: 
1. We suggest that the Copyright Act should be amended suitably to incorporate a NTD mechanism which ISPs must comply with before ISPs can avail of the safe harbor provisions or limit their liability for copyright infringement. Such NTD mechanism should ensure that notices sent by content owners are legitimate, by penalizing content owners found to be abusing the notice process. 
2. In line with comparative practices aimed at guarding the interests of users and due process, this should also be subject to a counter-notification process and ultimately dependent upon timely judicial review.
PART III
SCOPE OF CRIMINAL SANCTION AGAINST ISPS FOR INFRINGEMENT
Copyright law is primarily meant to be governed by provisions of civil law, with the policy behind it providing for increased penalties in limited circumstances. Calls for excessive criminalization of copyright law is a disturbing trend, going against its primary objective of furthering creativity, allowing great potential for abuse, and negatively impacting public welfare.

Section 506 of the U.S. Copyright Act lays down elements for triggering criminal liability. Criminal liability only attaches to willful infringements committed: a) for purposes of commercial advantage or private financial gain; b) by reproduction and distribution, including by electronic means, during any 180 day period, of 1 or more copies of 1 or more works, with a total retail value of more than $1,000; or c) the distribution of a work being prepared for commercial distribution, by making it available on a publicly accessible computer network prior to the commercial distribution. 

The EU e-​Commerce Directive has adopted the definition of Information Society Service of Article 1.2 of Directive 98/34/EC, and addresses the civil and criminal liabilities of ISPs acting as intermediaries. The Directive provides that ISPs will not be held liable under any area of law where an application of strict liability would impair the expansion of electronic commerce within the EU. The Electronic Commerce (EC Directive) Regulations 2002, exempts an ISP from being liable for damages or for any other pecuniary remedy or for any criminal sanction if the ISP was a mere conduit and the ISP did not initiate the transmission, select the receiver of the transmission; and did not select or modify the information contained in the transmission. 

Proposal: 
1. ISPs do not have knowledge about the end users' activity on their platforms nor have the means to control the end users’ conduct. ISPs merely provide the platform or means of communication for the end users. It is submitted that a blanket criminalization of copyright infringement, which we do not encourage, might cast the net too wide and entail far ​reaching unwanted implications. We urge that the government should clearly address this issue and that criminal sanctions should only apply to direct infringers and not to ISPs.
2. At the very least, criminal penalties should be contingent upon certain accentuating factors such as a finding of wilfulness or conduct that is driven by commercial advantage or private financial gain.
 Key suggestion: 
· Amend Section 63A to limit it to cases where clear intention and direct financial benefit can be made out against a person accused of committing or abetting copyright infringement.
PART III 

FLEXIBILITY IN FAIR DEALING AND COPYRIGHT EXCEPTIONS
Issue: 

1. The proposed Copyright (Amendment) Bill, 2010 has incorporated an exemption for temporary reproduction of copyright works by ISPs by adding Sections 52 (1) (a) (iii), 52 

(1) (b) and 52 (1) (c) to the Copyright Act. Under these sections, the fair dealing provisions have been extended to the transient and incidental storage: 

· of a work or performance purely in the technical process of electronic transmission or communication to the public; 

· for the purpose of providing electronic links, access or integration unless such activity has been expressly prohibited by the right holder. However, this 

· exemption is applicable only when the person responsible is aware of or has reasonable grounds for believing that such storage is of an infringing copy; 

in any electronic medium for reporting of current events, including the incidental storage of any computer programme which is not an infringed copy. 
2. The current provision with respect to fair dealing in the Indian Copyright Act does not list grounds such as satire and parody for example, unlike the statutes of many other jurisdictions. Nor does it expressly provide for other transformative uses which do not conflict with the normal exploitation of the work and do not unreasonably prejudice the legitimate interests of the rights holder. 
Proposal: 
We suggest that the current fair dealing provision needs to be amended to contain more grounds and permit for a flexible transformative clause which balances rights-holders concerns
Supporting Material: 
There is an urgent need to update the fair dealing provision to keep in pace with Indian court decisions and international developments in favour of flexible fair use principles. This is particularly important to Internet and technology groups, whose very existence is owed to the innovation and creativity that such flexible legal doctrines permit. Indian court decisions have been in favour of a flexible fair use principle and several comparative developments on this front across various national jurisdictions have favoured the same, within the flexibility permitted by the Berne Convention’s Three Step Test. Economic data and policy studies have shown the immense value that such flexibility in copyright law provides to the general public and industry; in the United States alone the economic contribution of industries benefiting from flexible copyright law principles such as fair use has been estimated to be worth $281 Billion as per the CCIA 2010 Study. India, with its crucial needs with respect to access to knowledge and growing innovation sector, deeply requires further promotion of flexibility in copyright law.

Key suggestions: 
Amendment of Section 52(1)(a) of the Copyright Act to expressly add parody and satire to the list of illustrative permitted uses, and to add another clause allowing for other uses, including transformative uses, that do not conflict with a normal exploitation of the work and do not unreasonably prejudice the legitimate interests of the rights holder.

PART III 
ACCESS FOR THE DISABLED​ (Sections 31​B and section 52(1)(zb) of the Copyright (Amendment) Bill, 2010) 
Issue: 

1 The proposed Section 31​B of the Copyright (Amendment) Bill, 2010 makes provisions whereby certain organizations, which are statutorily recognised as working primarily for the benefit of people with disabilities, may apply to the Copyright Board for a compulsory license to publish any work in which copyright subsists for the benefit of such persons, in cases where section 52(1)(zb) does not apply. Section 52(1)(zb) in essence provides an exception to infringement and allows the adaptation, reproduction, issue of copies or communication to the public of any work in a format specially designed only for the use of persons with disabilities which prevent their enjoyment of such works in their normal format. 

2 We believe that while the intent of section 52(1)(zb) is to enable easier access to the disabled, the spirit is lost due to the proposed language used since the proposed language has the effect of carving out an exception only to very limited formats while completely leaving out of its scope formats which are the result of technological developments that have greatly benefitted persons with disabilities (e.g. – text-to-speech). Needless to mention, digital formats today have the advantage of catering to all forms of disabilities since they can be converted into various formats and accessed using a variety of assistive technologies. However, in the form in which the issue of disabled access stands under the proposed amendments, the more useful and commonly used formats require a compulsory license which again is available only to a restricted group of people. 

Proposal: 

It is further proposed that section 52(1)(zb) be amended to allow for adaption, reproduction, issue of copies of any work in any format accessible to persons with visual, aural or any other disabilities, with the primary objective of enabling persons with such disabilities to access copyrighted works as flexibly and comfortably as persons without such disabilities. In order to allow for greater access to persons with disabilities, the format covered in section 52(1)(zb) should certainly not be limited to formats that are specially designed only for the use of persons suffering from disabilities (such as Braille), and instead, should also cover work that is converted into any other format (including digital formats), whether or not those formats are commonly used by those without disabilities. This would truly be able to give effect to the intent of making such copyrighted work easily accessible to disabled persons in a format in which they are more likely to and encouraged to access. For example, electronic versions of printed books that can be read out using appropriate screen reader software should be permitted within the scope of this section. Moreover, section 52(1)(zb) should specifically state that if copyright owners apply any DRM technology to their work, then they would be required to make such copyrighted content available without DRM to entities and individuals committed to enabling access of such work to persons with disabilities.
Supporting material:

1 The International Conventions to which India is a party do not provide for any specific requirement of obtaining a compulsory license in relation to adapting, reproducing or communicating copyrighted material into formats in order for them to be accessed by the disabled. Article 9 of the Berne Convention for the Protection of Literary and Artistic Works (“Berne Convention”) provides signatories the freedom to permit reproduction of copyrighted work in certain special cases, provided that such reproduction does not conflict with a normal exploitation of the work and does not unreasonably prejudice the legitimate interests of the author. A similar provision is also provided in Article 13 of the Agreement on Trade ​Related Aspects of Intellectual Property Rights (“TRIPS Agreement”). 

2 Moreover, India has ratified the UN Convention on the Rights of Persons with Disabilities, which requires countries to promote, protect and ensure the full and equal enjoyment of all human rights and fundamental freedoms by all persons with disabilities, and to promote respect for their inherent dignity. It is essential that any amendment to the Copyright Act adequately addresses technological developments in order to ensure that persons with disabilities are entitled to enjoy equal access to the copyrighted material. 

Key suggestions: 
· Amendment of section 52 (1)(zb) in order to broaden the scope of the section to include all formats, and not merely formats ‘specially designed’ only for the use of persons suffering from a disability, and to further compulsorily require copyright owners to provide access to their work without the imposition of DRM, solely for the purpose of conversion of the format of the work into a format accessible to the disabled
PART IV 

DIGITAL RIGHTS MANAGEMENT (SECTION 65​A AND SECTION 65​B) 
A. Issue: 

1 Proposed Sections 65​A and 65​B of the Copyright (Amendment) Bill, 2010 essentially create user restrictions on consumers in accessing legally purchased material by specifically introducing the concept DRM within the scope of the Copyright Act. Section 65​A introduces the concept of technological protection measures, which are measures used to enforce restrictions on the use of copyrighted material. Section 65​B introduces the concept of rights management information, which is mainly information contained in the copyrighted work which identifies the copyright owner and other details such as terms and conditions in relation to the copyrighted material. Criminal and monetary liabilities for any person who removes/ alters/ circumvents DRM technology have been imposed. 

2 We believe that DRM technology considerably interferes with a consumer’s right to ‘fair use’ as has been experienced in jurisdictions where laws pertaining to DRM technology have been implemented. The resultant effect of DRM technology is that it gives copyright owners the right to create their own copyright protection mechanisms through technological means. For instance, DRM could impose restrictions on the right of consumers to freely play a particular type of legally purchased media – this could be, inter alia, in the form of restrictions on the number of computers on which downloaded music can be played, or restrictions imposed by incorporating ‘region codes’ which restrict the use of media to certain places in the world. The restriction such as the number of devices the content can move between or the incorporation of ‘region codes’ is entirely determined by private manufactures. In most circumstances such restrictions result in exceeding the scope of protection granted under the Copyright Act by technologically blocking even legitimate activities which users are otherwise permitted to do under the Copyright Act. 

3 The imposition of criminal and monetary liability for circumvention of DRM technology could also adversely affect entities or individuals who adapt, reproduce or issue copies of any copyrighted material into a format specially designed for the use of persons suffering from any disability. 

4 In our view, it is necessary to create a balance between protecting and enforcing a copyright owner’s interests and meeting the demand of consumers for content without use restrictions. This is so particularly since it is important to ensure that copyright owners are not deprived of revenue streams from online distribution which may not be entirely possible by encouraging the use of DRM technology. 

Proposal: 
We propose that section 65​A and section 65​B should be deleted from the Copyright (Amendment) Bill, 2010 in entirety, as the imposition of criminal and monetary liability could adversely affect consumers and entities engaged in creating copies of any copyright material into a format specially designed for persons suffering from any disability. At the very least, the clauses pertaining the criminal penalties should be deleted from these sections, and they should be amended to only place civil liability.
Supporting Material: 
1 At the outset, while the WIPO Copyright Treaty and the WIPO Performances and Phonogram Treaty provide for the implementation of DRM in copyright law, it may be noted that India is not a signatory to either of these treaties and it does not have an international obligation to import or implement a DRM regime under its national laws. 

2 DRM technology has been and remains detrimental to the overall growth of legitimate online businesses and more generally to the development of the online content market primarily because the imposition of DRM provides for restricted access to material legitimately purchased by consumers online, due to which consumers are more likely to prefer purchasing material without such DRM restrictions. 

3 DRM has had the unintended consequence of furthering piracy by forcing consumers to seek out content without use restrictions, even if such content is not genuine, and further DRM technology has been and remains harmful to overall development of the online content market for the reasons mentioned above. 

4 With the continued growth and development of the technology market in India, consumers will soon be able to access their content at all times and from a variety of devices which use differing formats. This fact essentially questions the need for DRM technology as a means to protect and enforce the interests of a copyright owner. 

Key suggestions: 
· Deletion of section 65​A from the Copyright (Amendment) Bill, 2010. 
· Deletion of section 65​B from the Copyright (Amendment) Bill, 2010.
· In the alternative: delete any mention of criminal penalties from sections 65A and 65B, and amend the sections to only provide for civil liability
PART V 
FIRST OWNER OF A COPYRIGHT – Computer Programmes and the like (Section 17 of the Copyright Act) 
Issue: 

1 While the Copyright Act, by way of section 17(c), makes specific provisions with regard to the employer being the ‘first owner’ of the copyright in works created by the employee, the provision as regards ‘first owner’ of works created by an independent contractor has been addressed only to a very limited extent. 

2 Section 17(b) of the Copyright Act captures the concept of commissioned works and operates in cases of a creation of a painting, portrait, engraving or cinematographic film, i.e., where these works are, for valuable consideration created at the instance of any person, such other person is, in the absence of an agreement to the contrary, the first owner of the copyright in the work. 

3 Literary works not being included under this provision gives rise to the requirement of specific assignments of the literary work from the creator of the work to the person at whose instance the work was created for valuable consideration. The documentation required for the valid assignment of a literary work under the Copyright Act oftentimes remains absent in the business world, leading to ambiguity as to the ownership of such a literary work. 

An integral part of the software business, as well as in Internet companies, is the appointment of independent contractors for the creation of certain literary works such as computer programmes and works of similar nature. In this regard, the concerned parties are oblivious of the appropriate documentation required to be entered into for such work created by an independent contractor. This is because for scenarios other than those mentioned under the present section 17(b), the Copyright Act requirement of express assignment documentation between the parties in relation to the work created by an independent contractor, in order for the ownership to vest in the person at whose instance the work is created for valuable consideration, has not specifically been provided for. Under the current provisions of the Copyright Act therefore, the copyright in such works remains solely with the independent contractor, which is contrary even to the intention of the parties concerned. 
Proposal: 

1 It is proposed that ‘computer programmes’ and works of a like nature such as computer databases, compilations, tables etc. should be included within the scope of section 17(b) of the Copyright Act in order to confer the rights of a first owner upon the person on whose instance the computer programme was created for valuable consideration. This should be so unless there is an agreement to the contrary between the person at whose instance the work is created and the independent contractor. 

2 It is further proposed that a specific provision be included within the scope of section 17 of the Copyright Act, stating that the ownership of the copyright in literary works created by an independent contractor shall vest with the independent contractor and not the person at whose instance it has been created for valuable consideration, unless a written assignment agreement to the contrary. 

Supporting Material: 

1. Copyright legislations in several developed jurisdictions expressly differentiate provisions for the treatment of ‘commissioned work’, ‘works made for hire’, works created by an employee and works created by an independent contractor. Certain legislations also provide that the commissioning party would be the ‘first owner’ of the copyright in a computer programme. 

a. Germany 
(1) Article 69 (b) of the German Copyright Law specifically provides that the copyright in a computer programme created under employment or under a service relationship would vest with the employer or the commissioning party, as the case may be. 

b. United States of America 
The definitions in §101 of the Copyright Act of 1976 of the United States of America (as amended from time to time) detail the concept of ‘work made for hire’, and clearly makes a distinction between work prepared by an employee within the scope of his employment and work prepared under commission by an independent contractor. Accordingly, ownership of copyright in work made for hire vests with the employer of the work or, in specific circumstances, the commissioner of the work. However, for work commissioned to an independent contractor, the commissioning agreement between the parties should explicitly state that the work is made for hire, in order for the commissioner to be considered as the first owner of the copyright for such work
Key Suggestions: 
· Amendment to section 17 (b) of the Copyright Act to include works in the nature of ‘computer programmes’ within the scope of the section. 
· Incorporation of a sub​clause to section 17 of the Copyright Act to specifically provide the requirement of a written assignment agreement for the vesting of copyright ownership in commissioned works created by independent contractors in favour of the person whose instance the work is created for valuable consideration. 
Part VI 
POWER OF PUBLIC LIBRARY TO CARRY OUT DIGITAL PRESERVATION: Section 52(1) 9(n) and (o) Issue: 
The proposal to expand the exceptions covering public libraries, by adding on a digital preservation clause to supplement the existing exception for limited copying of books unavailable in India is a positive amendment. There are further improvements which could be made with this amendment though. 

Firstly, it would be helpful to have some clarity provided with respect to the implications of the term “non​commercial public library” used in the amendment 

Secondly, the library digital preservation clause that is proposed to be inserted needs to be consistent in its ambit with the language of the existing statutory exception provided to libraries. The language of the preexisting section on exceptions for libraries (which can be found immediately following the newly planned ​to ​be inserted digital preservation provision) explicitly uses the language “by or under the direction of the person in charge” of a public library.

Key Suggestion: 
• The same powers granted to libraries to make copies in legacy media should be extended to cover the digital medium as well. 
Part VII 
WEAKENING OF COLLECTIVE LICENSING SYSTEM Section 33, 34 and 35: Registration of Copyright Society; Administration of rights of owners and Control over Copyright Societies. 

Issue: 
The amendment bill proposed to change the expression “owners” of rights, replacing it with “author of works”. This would imply that the right to enter into agreements with copyright societies now vests with author of works rather than owners of rights, which would have included subsequent or successor owners too. 

Overall, this weakening of Copyright Societies undermines the entire collective licensing system, and places many companies, particularly Internet actors, in impossible situations for content licensing. Collective licensing is often seen as one of the most positive practice​ driven developments in copyright law, and it must be allowed to survive.
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¢ Collective licensing should be allowed to survive




 

Part VIII 
MOBILE VALUE ADDED SERVICES: Issue: 
Mobile Value Added services is a fairly large and rapidly growing business. The proposed bill needs bring them, especially those that are defined as content aggregators firmly under the purview of the Bill. We suggest the following way to do that: \

Key Suggestions: 
· Content Aggregators should also come under the jurisdiction of the Copyright Board 

· The modification to section 33(a) which deals with the tariff scheme is welcome. The use of the word “any aggrieved person may appeal against the Tariff Scheme” permits non​members to also initiate action against the Copyright Society. We propose that the Tariff Scheme published by the society should also include volume discounts and such rates and discounts must apply uniformly to all parties who apply for licenses. 

· We further propose that the Board should be further empowered in being able to grant interim relief. The new bill proposes that the Board can fix interim relief in the event of a dispute against tariff. The Board should also be empowered to provide interim relief so as to order an interim compulsory license. This will prevent parties from having to approach High Courts for interim relief pending outcome of the application before the Board. 










